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State statutes regu-
late the sale and distri-
bution of commercial
feeds, meat and poultry
products, and livestock.
These statutes vary
across jurisdictions with
violations potentially
resulting in both crimi-
nal and civil liability. In
all jurisdictions, how-
ever, sales transactions
involving agricultural
products and inputs as
goods under the Uni-
form Commercial Code
(UCC) are subject to
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for the seller to make
any affirmation of fact
or promise that relates
to the goods and be-
comes part of the basis
of the bargain. Oral or
written statements con-
cerning the goods that
the buyer relies on in
purchasing the goods
can create an express
warranty. For example,
a statement by the seller
that “all of my cows are
bred,” or “all of my hay
is of the highest qual-
ity” creates an express

al Goods
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similar provisions con-
cerning express and
implied warranties.
Farmers and ranchers are most likely to encounter
these provisions in transactions involving the sale or
purchase of livestock and in the purchase of feed, se
or herbicides. This bulletin reviews the basic UCC
provisions governing sales of agricultural products af
examines how these provisions have been treated by
the courts. Also addressed are the liability issues ass
ciated with the sale of livestock for human consump-
tion that contain prohibited levels of drug residues.

Department of Grain

Creation of Warranties

Every sale transaction involving livestock, feed,
seed, or pesticide has the possibility of creating ex-
press or implied warranties. Express warranties are
stated (either orally or in writing) as part of the saleq
agreement, but implied warranties are read into the
sales agreement by the UCC, absent specific langu
or circumstances disclaiming or excluding warrantie
A sales agreement may result in the creation of two
types of implied warranties: the implied warranty of
merchantability and the implied warranty of fithess
for a particular purpose.

Express Warranties

ated in three ways. In each case, it is important that
the event creating the express warranty occur at a
time at which the buyer could have relied upon it.
The first way an express warranty can be created is

Under the UCC, an express warranty can be cret

warranty that the goods
(cows and hay) will
conform to the particu-

lar affirmation or promisé Likewise, statements

contained in product labels may be deemed to crea
edexpress warranties.

An express warranty also can be created if the

1d seller makes any description of the goods that be-

comes part of the basis of the bargain. The warranty
0-is that the goods will conform to the description.

Science and Industry

A third method of creating an express warranty i$

for the seller to display a sample or model of the
goods. If the sample or model becomes part of the
basis of the bargain, the warranty is that all of the
goods will conform to the sample or model. For ex-
ample, in a 1993 North Dakota case, the court foun
that a farmer breached an express warranty in an o
contract for the sale of hard red spring wheat to be
resold by the buyer to other farmers for seeding wh
ngthe seed sold turned out to be winter wHeat.

s.  Express warranties typically involve the seller’s
oral or written statements concerning the goods. If t
statements tend to induce the buyer to make the pu
chase, they may be considered express warranties.

But, “puffing talk,” statements of value or mere opint

ions of the seller, generally do not create an expres
warranty. In one case, a seller’s statement that alleg
edly defective seeds were “good seed” created no
express warranfynor in another, did a seller’s state-
ment that a herbicide would “do a good jdiAh
important point to remember is that, once made, an
express warranty is very difficult to disclaim or lirhit.
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Parties to sales contracts should exercise cautio
when reducing oral agreements to writing with the
intent of making the written contract the final agree-
ment between the parties. Oral statements may ina
vertently be omitted from a later writing, but they
could have served as the basis of the bargain. As
such, an express warranty could have been created
orally, but be eliminated by a subsequent writing
omitting the relied upon oral statements. The most

gotiated terms are incorporated into any subsequen
written agreement.

uct, whether oral or written, can potentially be treatd
as express warranties. Thus, an important part of af
loss-prevention program is to closely monitor any
representations made and provide training concerni
appropriate representations.

Implied Warranties

Implied warranties are imposed by law to assure
fair result and fulfill the buyer’s typical expectations
that an acceptable product is being purchased. The

ranty of merchantability and the implied warranty of
fithess for a particular purpose.

Implied warranty of merchantability. A war-
ranty of merchantability is imposed on all goods sol
by merchants. The warranty exists even if the sellern
made no statements or promises concerning the go
and did not know of any defect. Merchant-sellers
warrant that the goods they sell are merchantable.
This means the goods will be what they are describ
to be and will be fit for the ordinary purposes for
which such goods are used. A merchant is defined 4§

“a person who deals in goods of the kind
or otherwise by his occupation holds
himself out as having knowledge or skill
peculiar to the practices or goods
involved in the transaction or to whom
such knowledge or skill may be attributed
by his employment of an agent or broker
or other intermediary who by his occupa-
tion holds himself out as having such
knowledge or skill.?

Courts are divided on the issue of whether a
farmer is a merchant with the outcome depending o
the jurisdiction and the facts of the particular case.
Unfortunately, in many instances, farmers and ranci

prudent approach is to ensure that all previously net

Any representations made by a company, its emf
ployees, consultants, or agents pertaining to a prodt

are two types of implied warranties: the implied wart

ers cannot know with certainty whether they are me
chants without becoming involved in legal action on
the issue.

In Nelson v. Union Equity Cooperative Exchange,
the Texas Supreme Court ruled that a farmer who so
cotton and wheat produced on his 1,200-acre farm w
a merchant. The farmer sold all of his production for
each of the previous five years and daily kept abreag
of current market prices and conditions by talking to
grain dealers and listening to the ratli@onversely,
the South Dakota Supreme Courffarminal Grain
Corporation v. Freemahconcluded that “the average
farmer...with no particular knowledge or experience
selling, buying, or dealing in future commodity trans-
d actions, and who sells only the crops he raises to log|
ny elevators for cash or who places his grain in storage
under one of the federal loan programs is not a ‘mer-
ngchant.” Other jurisdictions have ruled both ways de-

pending on the facts of the particular cse.

In general, courts consider several factors in det

mining whether a particular farmer is a merchant.
a These factors include (1) the length of time the

farmer has been engaged in marketing products prg
re duced on the farm; (2) the degree of business skill
demonstrated in transactions with other parties; (3)
the farmer’s awareness of the operation and exister

—t

with or knowledge of the customs and practices
unique to the marketing of the product sold.

In order for goods to be merchantable, they mus
odbe goods that:

(@)
d

(b)

)

Pass without objection in the trade under the
contract description.

In the case of fungible goods, are of fair aver{
age quality within the description (“fair aver-
age quality” means goods centering around tli
middle range of quality).

Are fit for the ordinary purposes for which
such goods are used.

Run, within the variations permitted by the
agreement, of even kind, quality and quantity
within each unit and among all units involved.
Are adequately contained, packaged, and la-
beled as the agreement may require.
Conform to the promises or affirmations of
fact made on the container or label if ahy.

a)
-

nS:

(c)
(d)

(e)
V)
plied warranty of merchantability, a buyer must shoy
n the product was defective when it left the seller’s

- As expected, much of the focus in cases involving

of farm markets; and (4) the farmer’s past experieng

In order to recover damages for breach of the im-

control and that the defect caused the buyer’s injury.
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defective agricultural goods centers on whether the
goods are fit for the ordinary purposes for which the
are used. For example, one court has held that corrn
containing vomitoxin that caused reproductive prob-
lems in pigs was unfit for its ordinary purposes.
Another court ruled that bean seed was not fit for itg
ordinary purpose when the purchaser discovered,
after planting, that the seed was infected with a see
borne bacterial disea$€This defect, the court held,
invalidated the label provisions that attempted to
disclaim warranties for merchantability and fitness.

Merchantability can also involve the standard of
merchantability in the particular trade. Usage of trad
is defined as “any practice or method of dealing hay
ing such regularity of observance in a place, vocatig
or trade as to justify an expectation that it will be
observed with respect to the transaction in ques-
tion.”** If a product fails to satisfy industry standards
an implied warranty of merchantability may arise. F
example, one court has held that feed for breeding
cattle normally does not contain the female hormon
stilbestrol because it is known to cause abortions in
pregnant cows and sterility in bulfs.

Even if a particular farmer does not qualify as a
merchant, known product defects must be discloseq
to a potential buyer. Every seller with knowledge of
defects must fully disclose defects that are not app4
ent to the buyer on reasonable inspection. This duty
arises out of the underlying rationale behind the im-
plied warranty of merchantability, which is to assure|
that the buyer is getting what is being paid for, and
the UCC's requirement that market participants ope
ate in “good faith.”

Implied warranties in livestock transactions.
Historically, the UCC warranty provisions applied to
sales transactions involving livestoéikdowever, in
the mid-to-late 1970s, the livestock industry success
fully lobbied for an exclusionary provision limiting the
application of implied warranties in livestock safes.

Some version of the statutory exclusion of implie
warranties has now been adopted in almost one-ha
of the states, in particular those states where the liv|
stock industry is of major economic importante.
The Kansas statute is typical of the modification:

Kan. Stat. Ann. § 84-2-316(3)(d): [W]ith respect
to the sale of livestock, other than the sale of live-
stock for immediate slaughter, there shall be no im-
plied warranties, except that the provisions of this
paragraph shall not apply in any case where the sel
knowingly sells livestock which is diseased.

Presently, there are no reported decisions inter-
preting any of the various state statutes. However,
several points merit consideration. First, the exclu-
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sion only pertains to implied warranties. Express
warranties can still be made in livestock transaction
especially those involving breeding livestock. Many
sellers tend to make statements that might rise to th
level of an express warranty in order to induce buysd
to conclude the sale. If such statements induce the
purchase, they create an express warranty that can
enforced against the seller.

Most state statutory exclusions do not apply in
situations where the seller knowingly sells animals
that are diseased or sick. However, it is likely to be
difficult for a livestock buyer to prove the seller kney
the animals were diseased or sick at the time they
were sold. Under the UCC, a seller “’knows’ or ‘has
knowledge’ of a fact when the seller has ‘actual
knowledge’ of it.*® Thus, in order to overcome the
statutory exclusion, the buyer must prove (most like
by circumstantial evidence) the seller’s actual know
edge regarding the animal’s disease or sickness.

Likewise, under most state statutes, the meaning
of “diseased or sick” is unclear. For breeding anima
the failure to provide offspring may result from rec-
ognizable diseases or from genetic defects that his
torically have not been considered diseases. It is
uncertain whether the statutory exclusion of implied
warranties applies in circumstances involving genet
defects. Presently, no court in a jurisdiction having
the exclusion has addressed the i$8ue.

Implied warranty of fitness for a particular
purpose.A second implied warranty that can arise i
a sales transaction is that the goods are fit for the
buyer’s particular purpose. This warranty arises whd
the seller has reason to know of the buyer’s particul
purpose for purchasing the goods and the buyer, in
fact, relies on the seller’s skill or judgment to select
or furnish suitable goods. Unlike the implied war-
ranty of merchantability, the implied warranty of
fithess for a particular purpose can be imposed on &
seller (except for seed and livestock) regardless of
whether the seller is a merchant. This warranty exis
if the facts surrounding the sale are such that the
seller should realize the buyer wishes to utilize the
goods for a particular purpose and the buyer relies
the seller’s skill and judgment in furnishing suitable
goods for that particular purpo$elhe seller need
not have actual knowledge of the particular purpose

for which the goods are intended or that the buyer i$

relying on the seller’s skill or judgmefit.The sale of

lerspecialty feeds is particularly susceptible to a claim

that an implied warranty of fitness for a particular
purpose has arisen. Specialty feeds are typically feq
to animals with special needs, and courts generally
presume that sellers know those neéds.
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If reliance cannot be clearly established, some coufts

have still allowed a damaged buyer to recover. For ex
ample, in a Nebraska c&sthe plaintiff was a sophisti-
cated buyer with considerable experience in grain an
hogs, and there was little evidence that he relied on t
skill and knowledge of the seller to select the particul
feed corn involvedwhich happened to be contaminated
with vomitoxin. The court, nevertheless, permitted re-
covery under a warranty of fithess theory for the death
of the plaintiff's hogs that died after eating the contam
nated corn. Similarly, iDotts v. Bennetf there was no
evidence that the seller had reason to know the buyer
was relying on the seller’s skill and judgment to select
suitable hay. However, iAurina Mills Inc. v. Askin&

there was evidence the salesman made specific recom-

mendations for the dairy operation upon which the buy-
ers apparently relied.

A “particular purpose’ differs from the ordinary
purpose for which the goods are used®The ratio-
nale is that the implied warranty of merchantability
covers basic uses for goods, whereas the implied W
ranty of fithess for a particular purpose covers a
buyer’s specific use. This does not mean that a sal€
contract cannot include both an implied warranty of
merchantability and an implied warranty of fithess for
a particular purpose. If both warranties are created,
any factual issues concerning which warranty was
intended by the parties to apply is resolved in favor
the warranty of fithess for particular purpéde.

Exclusion or Modification

of Implied Warranties

To disclaim or modify the implied warranty of
merchantability, the seller’s “language must mentior
merchantability and in case of a writing must be con
spicuous...® Thus, an oral disclaimer of an implied
warranty is possible if the word “merchantability” is
used, but for written disclaimers, the disclaiming
language must not be hidden within the written docy-
ment. However, a disclaimer of an implied warranty
of fitness for a particular purpose must be in writing
to be enforceable.

Section 2-316 specifically provides three ways in
which all implied warranties can be excluded:

(@)

Unless the circumstances indicate otherwise,
all implied warranties are excluded by exprest
sions like “as is,” “with all faults” or other
language which in common understanding
calls the buyer’s attention to the exclusion of
warranties and makes plain that there is no
implied warranty; and

When the buyer before entering into the con-

(b)

tract has examined the goods or the sample ¢
model as fully as he desired or has refused tg
examine the goods, there is no implied war-
ranty with regard to defects which an examina
tion ought in the circumstances to have
revealed to him; and
An implied warranty can also be excluded or
modified by course of dealing or course of
performance or usage of tratte.
A sale of goods “as is” puts a potential buyer on
notice that there are no implied warranties, unless
additional negotiations between the buyer and selle
indicate the parties intended the goods to be mer-

(c)

chantable. In that event, an implied warranty of mert

chantability may not be excluded by an “as is”
contract claus& In 1995, an lllinois court held that
an implement dealer that sold a used tractor to a
farmer limited the scope of its “as is” disclaimer by
making other representations to the buy#&vhile the

purchase order stated the tractor was being sold “a$
aris,” it also contained a dealer’s check section that

made specific representations as to particular featu
of the tractor.

Usually, giving a potential buyer the opportunity
to inspect the goods eliminates the implied warranti
on any defects that could have been reasonably dig
covered upon inspection. Also, a seller’s relationshi

of with the buyer, industry practice, or usage of trade

can exclude an implied warranty.

Some states, such as Kansas, prohibit any selle
a consumer transaction (which includes transaction
involving farmers and ranchers) from excluding,
modifying, or limiting implied warranties of mer-
chantability or fitnes& Any such limitation is usu-
ally considered void unless the buyer knew of the
defect before purchasing and this knowledge becan
part of the basis of the sale. The only exceptions ar
for sales of livestock for agricultural purposes (as
previously mentioned) and sales of seed for plantin
In seed sale transactions, the Federal Seed Act (FS
allows seed sellers to use disclaimers, limited warrg
ties, or nonwarranty clauses in invoices, advertising
or labeling®*® However, the FSA does not permit such
limitations on warranties to be used as a defense in
any criminal prosecution or other civil proceeding
based on the FSA. Thus, seed purchasers may be
faced with label disclaimers limiting liability to the
price of the seed. Courts are split on the validity of
such disclaimers with most courts invalidating them
only if liability results from the seller’s own negli-
gence or intentional violation of the I&6v.
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Alternative Theories of Recovery
Revocation of acceptance

If a buyer cannot recover damages relating to the
purchase of goods on a warranty theory, an alternati

where the nonconformity substantially impairs the
goods’ value if the acceptance was without knowledd
of the nonconformity, and the acceptance was reaso
ably induced either by the difficulty of discovery be-
fore acceptance or by the seller’'s assurances. The
buyer does not have to elect between revocation and
recovery of damages for breach of warranty, but can
pursue either remedy.

If upon tender of delivery by the seller, the goods
do not conform to the contract, the buyer has three
basic options. The buyer may reject all of the goods
within a reasonable time and notify the seller, accept
all of the goods, despite their nonconformance, or ag
cept part (limited to commercial units) and reject the
rest. A buyer rejecting nonconforming goods is entitlg
to reimbursement from the seller for any expenses
incurred in caring for the goods.

Nonconformity is a question of fact. In a Vermont
case, contract revocation was permitted where a dairy

good, healthy, ready to be a milker” was, in fact, tooth-
less and unable to eat commercial grain necessary fo
lactation®” Nonconformity was established based on th

representation. The court allowed the buyer to revoke
and return the cow in return for the purchase price.
As mentioned above, a buyer may reject noncon-
forming goods if such nonconformity substantially
impairs the contract. A buyer is usually not allowed td
cancel a contract for only trivial defects in goods. In
Hubbard v. UTZ Quality Foods Irféthe court upheld
a potato chip manufacturer’s refusal to accept chippi
potatoes from a potato grower because the potatoes
failed to meet color requirements specified in the con
tract. The potato grower sent samples to the buyer W
rejected the potatoes because the resulting chips did
not meet the required color standard. The potato
grower tested some of the rejected potatoes with a
photo electric refraction tester, and some of the pota
toes tested within a range acceptable under the con-
tract. The court found the use of visual testing was th
industry norm and, therefore, the buyer’s failure to
machine test the potatoes was not a breach of the cd

toes to satisfy the color requirement as specified in th
contract substantially impaired the contract and justi-
fied the buyer’s refusal to accept any of the potatoes

may be to attempt to revoke acceptance of the goods.
Under UCC § 2-608, a buyer may revoke acceptance

cow purchased at auction and represented to be “clegn, Necessarily “products” in the same sense as are many

tract. As a result, the court held the failure of the pot3-

Strict Liability in Tort
If the seller is unable to pursue a breach of war-
ranty remedy or cannot revoke acceptance, an altel
e tive might be to make a claim based on strict liability
in tort. The difficulty is that an intangible commercia
L loss or pure economic loss is ordinarily not recover-
able in strict liability. Rather, such losses are nor-
e mally handled under the UCC rules governing
h- commercial transactions.

A claim based on strict liability in tort is similar to
a product liability claim for personal injury or prop-
erty damage caused by defects in the design, many
facturer, production, marketing, labeling, testing,
storing, or packaging of manufacture products. To
obtain a recovery under a strict liability theory, the
plaintiff must establish that (1) the product was defe
tive (and, in most cases, unreasonably dangerous);
the defect was present when the product left the
| manufacturer’s control; and (3) the defect was the
proximate cause of the plaintiff’s injury.

Courts usually allow strict liability actions in situa-
tions where a product’s defective condition renders it
unreasonably dangerous. However, successful applici
tion of product liability rules in livestock sale transac-
tions may be limited because livestock are not

d

factured goods. Several courts have addressed the qu
tion of whether a live animal can be considered a

dealt specifically with the issue of whether defective
livestock were products, and held the strict liability
theory inapplicablé In that case, the buyer sued the
supplier of gilts infected with bloody dysentery that
were to be used for breeding purposes. Since warrant
had been disclaimed, the buyer attempted to recover
a product liability theory. The court refused to extend t
g strict liability concept to the guilts, in part because they
were not contemplated as “products” under generally
. accepted principals of product liability law, but also
hobecause the court believed the purpose of strict liabilit]
would be defeated if it extended to products whose
character were easily susceptible to changes outsidg
theseller’'s control. Likewise, iKaplan v. C Lazy U
Ranchf the court held that a strict products liability
action could not be maintained for injuries sustained frg
e afall off a horse because the nature of the horse was
fixed at the time it left the manufacturer’s or seller’s
n-control. Similarly, inAnderson v. Farmers Hybrid CB.
the court denied a products liability action brought by
e two farmers against the suppliers of allegedly disease
gilts because the nature of the gilts had not been fixed
the time they left the control of the suppliers.

e product so that an injured plaintiff can maintain a prodt
difference between the cow’s condition and the contrafy Uct liability-type action. For instance, one lllinois court

na-
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In most cases, for a strict liability theory to be
successful, the product at issue must also be dange

plated by the ordinary and reasonable buyer,
consumer or usét.Typically, the defect must render

an actual danger to persons or property. In one casge
involving the sale of semen, the United States Court
of Appeals for the 5th Circuit, applying Texas law,
was unwilling to find a genetic defect to be unreaso
ably dangerou$ The court noted that all semen

sumer would know of this possibility.
Similarly, in Purina Mills, Inc. v. Askiné* the
court indicated that, upon retrial, the plaintiffs would

tive condition that rendered it unreasonably danger-
ous and that the defective condition was a proximate
cause of harm to the cattle, again emphasizing that
strict liability applies where the product is both defe
tive and unreasonably dangerdts.

N
L

Liability for Sale of Livestock
Sold for Human Consumption
Containing Prohibited

Drug Residue Levels

Under the Federal Food, Drug, and Cosmetic Act
(FDCA), the government can prevent the introduction
or delivery for introduction into interstate commerce
any food that is adulteratédUnder the FDCA, food is
defined as “articles used for food or drink for man or
other animals, chewing gum, and articles used for com-
ponents of any such articl&.Nothing in the language
of the statute itself explicitly indicates that live animal
raised for slaughter and consumption either are or arg
not food or articles used for food within the meaning o
the statute. However, since 1970, the Food and Drug
Administration (FDA) has maintained the offering for
slaughter of live animals, whose edible tissues contal
above-tolerance residues, exposes the offeror to liab)
ity for introducing adulterated food into interstate com
merce, and has taken action against other purveyorsg
live animals in accordance with that position.

The FDCA language is broad enough to hold liable
individuals who did not actually introduce drugs into
livestock. Thus, not only livestock owners, but also
middlemen serving as brokers between livestock ow

— %

n
-

ing adulterated food into interstate commerce.
However, the FDCA contains a provision allowing
middlemen and similar brokers to immunize them-
selves from liability if they obtain a written guarantee

r- are not adulterated or misbranded. Under § 333(c) ot
ous to an extent beyond that which would be contem-

the product not merely inadequate, but must also pgsenteeing that the article is not adulterated or

N-

could carry defective genes and that an ordinary cop- food products into interstate commerce if it is later

be required to offer proof that the feed was in a defgc-held that live swine fit within the FDCA's definition of

of

ers and slaughterhouses can be held liable for introduc-

from the livestock seller that the livestock in question

the FDCA, a person who has received an article in
good faith from another, and who has a signed certifit
cate from that source identifying the source and guarf

misbranded, has a complete defense to prosecution for
violation of the act. Without this guarantee, a middle-
man or livestock broker can be deemed to have repr
sented food as unadulterated or properly labeled, an

thus, be held liable for the introduction of adulterated

132
]

j=n

determined that the slaughtered livestock have ediblg
tissues containing above-tolerance residues.
In United States v. Tuente Livestdtihe court

\1%2

food. As a result, the court held that the defendant livie-
stock brokers could be found to have introduced fooq
into interstate commerce under the FDCA. At issue

were swine sold for human consumption that were

found to contain illegal levels of the animal drug sul-
famethazine. The defendants purchased the swine from
individual producers and then sold the live swine to
slaughterhouses. At the slaughterhouses, the swine
were slaughtered and the edible tissues were shipped in
interstate commerce. There was no allegation that the
defendant brokers themselves gave the swine the drugs
in question. Instead, it was presumed that the defen-
dants purchased the hogs containing the illegal drug
residues. The court held the brokers liable for the intfjo-
duction of adulterated food products into interstate
commerce. The court noted the brokers would not have
been found liable had they obtained written guarantees
from the livestock producers.
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